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MEMORANDUM

SUBJECT: Notice of Environmental Restoration Activities at
Department of Defense Facilities

FROM: Christopher Grundler, Director
Federal Facilities Hazardous Waste Compliance Of:iice

TO: Superfund Enforcement Branch Chiefs
Regions I-X

Regional Counsel Hazardous Waste Branch Chiefs
Regions I-X

The purpose of this memo is to draw your attention to the notice
provision of Section 211 of the Superfund Amendments and Reauthor-
ization Act of 1986. sSection 211 describes the Secretary of
Defense's responsibilities under the Department of Defense's (DoD)
Environmental Restoration Program. 1In particular, Section 2505
outlines the Secretary of Defense's responsibility to provide notics
and opportunity to comment to EPA and the states on proposals for
response activities at Federal facilities to address releases or
threatened releases of hazardous substances at a Federal facilisy.

-BACKGROUND

During the EPA workshop on CERCLA Section 120 Federal Facility
Acreements held in September 1988, there was a great deal of
discussion on the use of removal authorities at Federal facilities.
specifically, many Regions wanted to know how these activities
should be incorporated into the overall remediation plan for a
Federal facility since Executive Order 12580 delegates the Aauthori-y
LO conduct on-site non-emergency removal actions to the Federal
agencies. [The responsibility to conduct on-site emergency :emoval
actions has only been delegated to the Department of Defense and the
Department of Energy (DOE)].

The Regions expressed concern about cases where Federal ggencies
were not notifying EPA of removal actions before or at the time they
were taken. Since removal activities can have a significant impac:t
. the overall facility clean-up plan, the Regions wanted to know
ntow EPA could compel Federal agenries to coordinare the remova’ _
actions-with FPA prinr to implementation to assure consistency "i-h
the final rem.-lial action.



PR B EATIRE R TR (S

DOC.NO.: eLET ~ 00642 - (R .O%~ O2/23/57

SIATUTORY REOUIREMFNT FOR NOTITICATION AND CONSULTATION

Subsection 2705(a) of Section 211 of SARA requires the Secretary
of D2fense to notify EPA and appropriate State and local authorities
©f 2ach of the following situations:

(1) The discovery of releases or threatened releases of
hazardous substances at the facility.

(2) The extent of the threat to public health and the
environment which may be associated with any such
release or threatened release.

(3) Proposals made by the Secretary to carry out response
actions with respect to any such release or threatened
release.

(4) The initiation of any response action with respect to
such release or threatened release and the
commencement of each distinct phase of such
activities.

In addition, subsection 2705(b)(l) requires that the Secretary

f Defense ensure that EPA and State and local authorities have an
adeguate OppoOrtunity to comment on release notices under (1) and (2)
listed above. Pursuant to subsection 2705(b){2), EPA and the states
must have adegquate opportunity for timely review and comment on
proposals for all response actions referred to in (3) and (4) above
and before undertaking any activity or action referred to in (4).
The opportunity for review and comment is required unless the action
is an emergency removal taken because of imminent and substantial
gndangerment to human health or the environment and consultation
would be impractical. We construe this to mean time-critical
emergency response actions.

It is important to note that Section 2705 applies to non-NPL as
well-as NPL sites. It also applies to gll response actions, though
only removal actions are highlighted in this memorandum. Regions
and states may use this authority to review and comment on response
actions being taken at non or pre-NPL (i.e., in the NPL scoring
pipeline) facilities that EPA or the states consider significant.

INCORPORATION INTO FFAS

In conclusion, Section 2705 makes it clear that EPA has a
statutory basis for requiring review of proposed removal actions
prior to implementation of these actions at DoD facilities.
Although EPA Headguarters has no plans to negotiate model language
for removal actions with DoD, Regions should include removal
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provisions in Federal Facility Agreements. The actuazl language rfor
th2 removal provision can be worked OUut 1n the context of Site-
specific negotiations.

To clarify the EPA and state oversignt role for removal actions
at Federal facilities, some Regions are including a special
provision on removal actions in site-specific Federal Facility
Agreements. (See Attachments 1 and 2).

j T hand - TIYTTYE

As Section 2705 of SARA was wvritten specifically for DOD, LFA
and the states have a narrover legal basis for seeking a role in tne
review process for non-emergency removals at non-DOD facilities.
CERCLA Section 120(c) requires that information submitted under
Section 3016 of RCRA be supplemented by "notice of each suybseguent
action taken under this Act with respect to the fagilitv."™ Although
this authority requires Federal agencies to give notice of
activities, it does not give EPA the authority to intervene to

prevent an inappropriate response.

The best argument for EPA and the states to use for carving out
a role for the regulators in the review process of non-emergency
removals at non-DOD facilities is that of consistency. t can be
argued that all proposed actions at a NPL facility must be reviewed
by ZPA and the state tO ensure consistency with the final remedial

acrtion.

CONTACTS

If you have any questions or comments, please feel free to call
me at FTS-475-9801 or contact your regional coordinator in the
Federal Facilities BHazardous Waste Compliance Office.

Attacnments
cc: CERCLA Federal Facility Contacts

Ivy Main, OGC
Lee Herwig, OFA
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Date

14 Nov 91

T0: (Name, office symbol, room number, initials | Date
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Action Fue Note and Return
Approvail For Clearance Per Conversation
As Requested For Correction Prepare Repiy
Circuiate For Your Inlormation See Me
Comment Investigate Signature
Coordination Justity
REMARKS
SUBJECT: y.S. EPA Guidance
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DO NOT use this form as a RECORD of approvals. concurrences, disposal:
clearances. ano similar acticns
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Major, GS
Secretary of the General Staff
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Phone No.
PSN 793-5621
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OPTIONAL FORM 41 (Rev. 7-75)
Prescadec oy G54
FPMR (41 CFR)101-11.206
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ADDRESSBES

Colonel James R. Van Epps, Commander

U.S. Army Engineering District Huntington, CEORH
502 8th Street

Huntington, WV 25701-2070

Colonel James P. King, Commander

U.S. Army Engineering District Nashville, CEORN
P.O0. Box 1070

Nashville, TN 37202-1070

Colonel Harold F. Alvord, Commander

U.S. Army Engineering District, Pittsburgh, CEORP
Room 1828

William S. Moorehead Federal Building

1000 Liberty Avenue

Pittsburgh, PA 15222-4186

Colonel Frank R. Finch, Commander

U.S. Army Engineering Distriet, Baltimore, CENAB
P.O. Box 1715

Baltimore, MD 21203-1715

Coclonel Thomas B. Reth, Commander

U.S. Army Engineering Activity, Capital Area, CENAC
ATTN: NAC

Fort Myer, VA 22211-5050

Colonel Richard C. Johns, Commander

U.S. Army Engineering District, Norfolk, CENAO
803 Front Street

Norfolk, VA 23510-1096

Lieutenant Colonel Kenneth H. Clow, Commander

U.S. Army Engineering District, Philadelphia, CENAP
U.3. Custom House

2nd & Chestnut Streets _

Philadelphia, PA 19106-2991

Colonel John W. Morris, Commander

U.S. Army Engineering District, Buffalo, CENCB
1776 Niagara Street

Buffalo, NY 14207-3199

Colonel Stewart H. Bornhoft, Commander

U.S. Army Engineering District, Omaha, CEMRO
215 North 17th Street

Omaha, NE 68102-4978

Brigadier General Eugene S. Witherspoon, Commander
U.S. Army Engineering Division, Missouri River, CEMRD
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P.0. Box 103 Downtown Station
Omaha, NE 68101-0103

Colonel Phillip L. Hall, Commander

U.S. Army Engineering Division, Huntsville, CEHND
P.O Box 1600

Hunstville, AL 35807-4301

Lieutenant Colonel Thomas C. Suermann, Commander
U.S. Army Engineering District, Wilmington, CESaw
P.O.Box 1890

Wilmington, NC 28402-18%0

Commander,

U. S. Army Facilities Engineering Support Agency
Building 358

Ft. Belvoir, VA 22060-5516

Commander,
U. S. Army Toxic and Hazardous Materials Agency
Aberdeen Proving Ground, MD 21010-5401

Commander,
U. S. Army Communications Command
Ft. Huachuca, AZ 85613

Commander,

U. §. Army Strategic Defense Command
O Box 1500

Hunstville, AL 35807

Commander,

U. S. Army Material Command
5001 Eisenhower Avenue
Alexdria, VA 22333-0001

Commander,

U. S. Army Aviations System Command
4300 Goodfellow Blvd.

St. Louis, MO 63120-1798

J/Commander,
U. S. Army Armament Munitions and Chemical Command
Rock Island, IL 61299-6000

Commander,
U. S. Army Depot System Command
Chambersburg, PA 17201

Tonmander

U. 8. Army Laboratory Command
2800 Powder- Mill Road
Adelphi, MD 20783-1145
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Commander,
U. S. Army Missile Command
Redstone Arsenal, AL 35898-5000

Commander, :
U. S. Army Tank Automotive Comman
Warren, MI 48397-5000

Commander,
U. S. Army Test and Evaluation Command
Aberdeen Proving Ground, MD 21005

Commander,

U. S. Army Troop Support Command
Federal Center

4300 Goodfellow Blvd.

St. Louis, MO 63120-1798

Commander,
U. S§. Army Forces Command
Ft. McPherson, G2 30330

Commandger,
U. S. Army Western Command
Fort Shafter, Hawaii 96858-5100

Commander,
U. S. Army Health Services Command
Fort Sam Houston, TX 78234

Commander,
U. S. Army Medical Research and Development Command
Fort Detrick, MD 21701

Commander,
U. §. Army Environmental Agency
Aberdeen Proving Ground, MD 21010-5422

Commander,

U. S. Army Intelligence and Security Command
Chief Installations Division

Arlington Hall Station

Arlington, VA 22212-5000

Commander,

U. S. Army Military Traffic Management Command
5611 Columbia Pike

Falls Church, VA 22041-5050

Conmander,
U. 8. Army Training and Doctrine Command
Fort Monroé, VA 23651



